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An act to amend Sections 1025 and 1158 of the Penal Code, relating
to criminal procedure.

legislative counsel’s digest

AB 860, as introduced, Salas. Criminal procedure: prior convictions.
Under existing law, the question of whether a defendant, charged in

the accusatory pleading with having suffered a prior conviction, has in
fact had a prior conviction, is tried by the jury that tries the issue upon
the plea of not guilty, or in the case of a plea of guilty or nolo
contendere, by a jury impaneled for that purpose, or by the court if the
jury is waived.

This bill would instead require the court, without a jury, to determine
the questions of whether the defendant is the person who has suffered
the prior conviction and whether the evidence or documents submitted
as proof of this issue are authentic and sufficient to prove this matter.
The bill would further exempt certain types of prosecutions from its
provisions.

Vote:   majority. Appropriation:   no. Fiscal committee:   no.

State-mandated local program:   no.

The people of the State of California do enact as follows:
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SECTION 1. Section 1025 of the Penal Code is amended to
read:
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1025. (a)  When a defendant who is charged in the accusatory
pleading with having suffered a prior conviction pleads either
guilty or not guilty of the offense charged against him or her, he
or she shall be asked whether he or she has suffered the prior
conviction. If the defendant enters an admission, his or her answer
shall be entered in the minutes of the court, and shall, unless
withdrawn by consent of the court, be conclusive of the fact of his
or her having suffered the prior conviction in all subsequent
proceedings. If the defendant enters a denial, his or her answer
shall be entered in the minutes of the court. The refusal of the
defendant to answer is equivalent to a denial that he or she has
suffered the prior conviction.

(b)  Except as provided in subdivision (c), the question The
questions of whether or not the defendant is the person who has
suffered the prior conviction shall be tried by the jury that tries the
issue upon the plea of not guilty, or in the case of a plea of guilty
or nolo contendere, by a jury impaneled for that purpose, or by the
court if a jury is waived and whether the evidence or documents
submitted as proof that the defendant has suffered the prior
conviction are authentic and sufficient to prove this matter shall
be tried by the court without a jury.

(c)  Notwithstanding the provisions of subdivision (b), the
question of whether the defendant is the person who has suffered
the prior conviction shall be tried by the court without a jury.

(d)
(c)  Subdivision (c) (b) shall not apply to prior convictions

alleged pursuant to Section 190.2 or to prior convictions alleged
as an element of a charged offense.

(e)
(d)  If the defendant pleads not guilty, and answers that he or

she has suffered the prior conviction, the charge of the prior
conviction shall neither be read to the jury nor alluded to during
trial, except as otherwise provided by law.

(f)
(e)  Nothing in this section alters existing law regarding the use

of prior convictions at trial.
(f)  This section shall not apply in prosecutions pursuant to

Section 1170.12.
SEC. 2. Section 1158 of the Penal Code is amended to read:
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1158. Whenever the fact of a previous conviction of another
offense is charged in an accusatory pleading, and the defendant is
found guilty of the offense with which he or she is charged, the
jury, or the judge if a jury trial is waived, must shall, unless the
answer of the defendant admits such the previous conviction, find
whether or not he or she has suffered such the previous conviction.
The verdict or finding upon the charge of previous conviction may
be: “We (or I) “I find the charge of previous conviction true” or
“We (or I) “I find the charge of previous conviction not true,”
according as the jury or the judge find based on whether the judge
finds that the defendant has or has not suffered such the conviction.
If more than one previous conviction is charged, a separate finding
must be made as to each shall be made for each.
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